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UNITED STATESBANKRUPTCY COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISON

IN RE:
MUHAMMAD M. MUKHI, Chapter 7
Bankruptcy No. 99 B 21623

Debtor. Judge Jeck B. Schmetterer
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MEMORANDUM OPINION

This proceeding rdates to the bankruptcy case arigindly filed by Muhammad Mukhi (“Delotor”)
under Chapter 7 of the Bankruptcy Code, 11 U.S.C. 8101 et s on July 12, 1999. Debtor through
his counsd has moved to avoid ajudgment lien thet was imposed pre-bankruptcy agang hishome
following agae court judgment in favor of Zafar Shekkh (“ Shelkh™), ajudgment that was recorded in
the county wherethe homelies Debtor argues that any lien on hishome a 5728 North Farfidd in
Chicago, lllinais, is avoidable under 8522(f)(1)(A) of the Code asajudicid lien which imparsthe
Debtor’ s daimed exemption in homestead property owned by him with his non-debtor spouse as
tenants by the entirety under lllinoislaw. This exemption was daimed under 735 ILCS 5/12-901 and
735 1LCS512-112. Debtor dso argues that Shetkh's objection to the damed exemption was
untimely, and therefore the exemption is not contestable.

Mr. Sheikh, pro e, hasfiled a“Mation to Dismiss’ Debtor’sMation to avoid lien, and
Shakh' sfiling will be treeted as an olgjection to the lien avoidance mation.

Shekh asserts severd argumentsin oppogtion to Deltor’ s motion:



(1)  Tha Debtor hasfar more eguity in his home then the $7,500 homestead exemption
dlowed under lllinoislaw;

(20  That collaerd estoppd prevents Debtor from disputing the fact thet he agreed to pay
Sheikh;

(3)  That Debtor committed fraud and made fa se representations in court and in agresments
out of which the debt owed to Sheikh arose;

(4)  That the Debtor crested a security interest by an agreement mede with Shelkh;

(5)  That the Debtor and Sheikh hed afidudiary rdationship; and findly

(6)  That Debtor's bankruptcy petition Sated that hewassngle.

Some of those points are dso mede by himin his Adversary Complaint to bar dischargestility
of debot and revoke Debtor’ s discharge, so we may revist someor dl of those pointsin thet case.

However, for reasons described below, because 1linois law provides exemption of property
owned in tenancy by the entirety and there was no timey objection to Debtor’ s daimed exemptions,
Sheikh'sjudgment lien on Debtor’ s residence may be avoided under 11 U.SC. 8522(f)(1)(A). This
opinion will gand as Findings of Fact and Condudons of Law on which thet ruling is based.

BACKGROUND OF UNDISPUTED FACTS

The digoogtive facts are found in undenied pleadings and the case docket. Prior to Debtor’s
filing of his Chapter 7 petition, he had been involved in adispute with Sheikh regarding a gore thet
Debtor hed leased from him. Deltor defaulted on the rent payments and Shelkh filed quit in the Circuit

Court of Cook County, where ajudgment in favor of Sheikh was entered in the case Shekh v. Mukhi,

No. 97 M1-733510. Sheikh recorded the judgment and thereby obtained ajudidid lien againgt

Debtor’sinterest in hishome, the red edtate located a 5728 North Fairfidd, Chicago, Illinois. Shelkh



recorded that judgment with the Cook County Recorder of Deeds on February 11, 1999. Deltor then
held record title to the resdence with hiswife as tenants by the entirety, having obtained such titlein
May of 1996.

Debtor filed his Chapter 7 petition on July 12, 1999. On his bankruptcy schedules, hedamed
the house as exempt to the extent of $51,926.00 of hisinterest in tenancy by the entirety under 735
ILCS 5/12-112, and d 0 for his $7,500.00 homestead exemption interest under 735 ILCS 5/12-901,
al pursuant to 11 U.S.C. 8522 and the foregoing Sate Satutes. The creditors meeting was held under
11 U.S.C. 8341 on August 16, 1999. Sheikh was served notice of Debtor’s bankruptcy case and of
the medting of creditors, which induded natice of the deedline for objecting to exemptions. Since thet
time, neither Sheikh nor any other party in interest has objected to Debtor’ s daims of exemption, and
as discussed below the deedline for objecting has expired.

Factud satementsin the following discussion will stand as further Findings of Fact.

JURISDICTION

Subject matter jurisdiction lies under 28 U.S.C. §1334. Thismaiter is before the Court
pursuant to 28 U.S.C. 8157 and Internd Operating Procedure 15(a) of the United States Digtrict Court
for the Northern Didrict of lllinois. Venue lies properly under 28 U.S.C. §81400. This matter
condtitutes a core proceeding under 28 U.S.C. 8157(b)(2)(A) and (K).

DISCUSS ON

Debtor seeksto avoid the judgment lien on hisred property pursuant to 11 U.SC.
8522()(1)(A) and 735 1ILCS 5/12-112 and 735 ILCS 5/12-901. Liens on exempt property may be
avoided under 11 U.S.C. 8522(f)(2)(A) which provides that a debtor may avoid the fixing of ajudicd
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lien “on an interest of the debotor in property to the extent that such lien impairs an exemption to which

the debtor would have been entitled.” 11 U.S.C. 8522(f)(1)(A). Seedso InreVasquez, 205 B.R.

136, 137 (Bankr. N.D. lll. 1997). There arefour requirementsto avoid ajudicid lien:
()  Thelienthe debtor seeksto avoid isajudiad lien;

(2)  Thedebtor damsan exemption in the property to which the debotor is entitled under
8522(b);

(3)  Thecreditorslienimpairs the debtor’ s exemption; and
(4)  Thedebtor hasaninterest in the property.

Inre Andres 212 B.R. 306, 308 (Bankr. N.D. Ill. 1997) Seedso Inre Y oungblood, 212 B.R. 593,

595 (Bankr. N.D. Ill. 1997).

A Judidal Lien Arises Againg Entir eties Property

Zda Shelkh obtained ajudicid lien on Debtor’s property. A judidd lienisone“obtained by
judgment, levy, sequedtration, or other lega or equitable process or proceeding.” 11 U.S.C. 8101(36).
A lien filed and recorded with repect to property held in tenancy by the entirety by adebtor and his
non-debtor spouse fitsthis definition. SeeInre Allard, 196 B.R. 402, 407 (Bankr. N.D. 11l. 1996),

af’d sub nom. Great Southern Co. v. Allard, 202 B.R. 938 (N.D. Il1. 1996). But s=e In re Chinosorn,

2000 WL 46074, *5-8 (Bankr. N.D. 11I. 2000) (showing thet lllinoislaw isundear on the issue of
whether arecorded judgment againg asingle tenant givesrise to alien on property held by two people
astenants by the entirety).

According to Bankruptcy Judge Wedoff, in Chinosorn, dthough the quedtion is debatable, the

recording of ajudgment againg only one tenant holding property as tenants by the entirety may not



impose alien on the property because, like the homesteed exemption which provides that homestead
property is exempt from judgment, property held in tenancy by the entirety cannot be sold to satify a
judgment againg only one of the pouses. Chinosorn, 243 B.R. & 694-95. Illinoislaw provides with
repect to homesteed property that judgment liens never come into existence againg the homestead
interest. 1d. a 694. However, as Judge Wedoff acknowledged, the homestead cases may not be
goplicable to theissue of ajudgment lien on entireties property because ajudgment agang one tenant
holding property as tenants by the entirety may giveriseto alien againd thet individud tenant’'s
contingent future interestsin the property. 1d. at 695. Thus, & aminimum, under thet theory Sheikh
obtained alien againg Debtor’ s contingent future interestsin hisresdence. Additiondly, whilelllinois
law has established that judgment liens never come into existence with respect to homestead property,
thereisno amilar gatutory provison for property hed in tenancy by the entirety.

Bankruptcy Judge Squires conduded in asmilar factud Stuation that ajudicid lien arises
agang entireties property, acondusion necessary to his holding thet the lien a issue was subject to
avoidance under 8522(f)(1)(A). Allard, 196 B.R. a 407-10. Thereasoningin Allard is persuasive,
and therefore Sheikh obtained alien to cover Debtor’ sinterest in his residence even though he ownsit
with hiswife astenants by the entirety.

Entir eties Property is Exempt

Under 11 U.S.C. 8522(b), adebtor is dlowed to exempt certain property from property of the
bankruptcy esate. The Bankruptcy Code providesthat a debtor may use the federd exemptions listed
in 11 U.S.C. §8522(d), or the gpplicable State exemptions, unless sate law provides otherwise. In

lllinois, debtors are reguired to use the date authorized exemptions: See 735 ILCS 5/12-1201; Inre
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Gada, 149 B.R. 530, 533 (Bankr. N.D. IIl. 1993), &@f’'d, 155 B.R. 173 (N.D. Ill. 1993). Thus,
debtors here may only exempt property under Illinois law or under federd law other then 11 U.S.C.
§522(d). 735 ILCS5/12-1201.

A possble exemption for property hdd in tenancy by the entirety in lllinoisis referenced in the
Bankruptcy Code, which provides that a debtor may exempt from property of the estate:

... &y interest in property in which the deotor hed, immediatdy before

the commencement of the casg, an interest asatenant by the entirety or

ajoint tenant, to the extent that such interest as atenant by the entirety

or joint tenant is exempt from process under goplicable nonbankruptcy

I16‘1NU.S.<:. §522(0)(2)(B).
Thus, theissueiswhether an interest in property held in tenancy by the entirety is exempt from process
under gpplicablelllinoislaw. SeelnreAllad, 196 B.R. at 408.

Bankruptcy Judge Wedoff recently discussad Illinois tenancy by the entirety law and itslong
higory, bath in lllinois and most American juristictions: See In re Chinasorn, 2000 WL 46074 at *3
(Bankr. N.D. . 2000).

Tenancy by the entirety was higtoricaly the only manner in which spouses could own red
property a common law. The concept of tenancy by the entirety was basad on atheory thet amarried
couple was one person, and the husband was that person. While such property was deemed owned by
the married couple, it wasin our early higory subject to contral only of the husband, his power limited
only by thefact thet he could nat unilaterdly dienate the wifeé ssurvivorship interest. Only creditors

with daims againg both hushand and wife were able to enforce their daims by forang asde of the

property, unless the husband done obtained credit basad on hisrights in the property which his



creditors could attach if he defaulted. In the middie 1800s 1llinois dong with nearly dl American
jurigdictions, enacted amarried women's property act, which dlowed wives to own property
separady from their husbands. In lllinais, tenancy by the entirety was then abolished. However, in
1990, the lllinois legidature restored tenancy by the entirety. 1d.

lllinois law today Hill dlows creation of tenancy by the entirety. 765 ILCS 1005/1c. Whena
hushand and wife take title to property astenants by the entirety, they “both and eech take the whole

eSae. . . theentirety.” Langv. Commissoner of Internd Revenue, 289 U.S. 109, 111 (1933); see

a9 Lilly v. Smith 96 F.2d 341, 343 (7th Cir. 1938). When one tenant dies, the *survivor does not
teke as anew acquidtion, but under the origind limitation, his eate baing Smply freed from the
paticipation of theother.” Lang, 289 U.S a 111. Thelllinois Satute further provides

Any red property, or any benefidd interes inaland trugt, hdd in
tenancy by the entirety shdll not be ligble to be sold upon judgment
entered on or after October 1, 1990 againg only one of the tenants,
except if the property was tranderred into tenancy by the entirety with
the sole intent to avoid the payment of debts existing & thetime of the
trandfer beyond the trandferor’ s ability to pay those debts as they
became due. However, any income from such property shdl be
subject to garnishment as provided in Part 7 of this Artide X1, whether
judgment has been entered againg one or both of the tenants

735 ILCS 5/12-112. (Emphass supplied.)*

A pand of the Seventh Circuit Court of Appedls has addressed the Indianatenancy by entirety

daute. That pand hdd that adebtor’ sinterest in entirety property enters the bankruptcy estate under

1 A recent opinion of the Illinois Supreme Court reasoned that this provision does not protect a property
owner who, after alawsuit was filed against him, transferred his interest in his residence from himself to himself and
hiswife as tenants by the entirety, with the sole intent to defraud creditors. Premier Property Management, Inc. v.
Chavez, 2000 WL 190332 (lll. Feb. 17, 2000). There are no allegations here that Debtor transferred the property into
tenancy by the entirety to defraud creditors, and he took title to the property with his wife as tenants by the entirety
in May of 1996, almost three years prior to the instant judgment being entered against him.
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11 U.S.C. 8541. Inre Paeplow, 972 F.2d 730, 737 (7th Cir. 1992), but such property will pass out
of the estate if subject to an exemption properly daimed by the debtor. 1d. (citation omitted). Seedso
In re Hunter, 970 F.2d 299 (7th Cir. 1992). Whilethe lllinois Satute issmilar, it has yet reeched that
level on goped.

Bankruptcy Judge Squires opinion held that the language “ shdl not be liable to be sold upon
judgment” is equivaent to property being & leest partidly “exempt from process’ asprovided in 11
U.S.C. 8522(b)(2)(B). InreAllad, 196 B.R. & 410. Whilethat decison isnot binding, the andyss
thereis persuasive. It reasoned under Illinois law that because the debtor’ s property could not be sold
upon the lienholder’ sjudgment, the property is exempt from the forced sde process that could be
brought about by the lienholder or any other judgment creditor of thet debtor. Precedent was found to
support that reasoning because under lllinoislaw, “where the right of sde cannot be assarted, the

exigence of the lien mugt be denied. Allard, 196 B.R. a 410, (citing Rochford v. Laser, 91 [1l.App.3d

769, 774, 46 111.Dec. 943, 948, 414 N.E.2d 1096, 1101 (1« Dist. 1980); Lehmen v. Caottrdl, 298

11 App. 434, 441, 19 N.E.2d 111 (2d Digt. 1939)).

Thelllinois gatutory provisons regarding tenancy by the entirety are nat found in the lllinois
Code of Civil Procedure s exemption sections, but that does not mean there is no exemption for
property held in tenancy by the entirety. As Judge Squires explaned in Allard, “ Courts need not
reguire an entireties Satute to be found in a designated exemptions section of Sate law or explicitly use
theword ‘exempt’ initstext asalitmus test before the functiond effect of the datute slanguageis
goplied or implemented.”  Allard, 196 B.R. & 410 (citation omitted). It ismore important to “fairly
aoply the practicd function of the rdevant Satute . . . than ug el some bright line test hinging upon the
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datute' s use or non-use of the words ‘exempt’ or ‘exemption’ to determine whether or not agate
exemption exigs for purposes of 8522(b)(2)(B) in abankruptcy case” 1d.

Thus, the language of the lllinois Satute providing thet property held in tenancy by the entirety
“ghdl not be ligble to be sold upon judgment” must meen that such property is exempt from being used
to stidfy the delot of only one of the tenants. Accordingly, it follows under lllinois law that thereisan
exemption for property held in tenancy by the entirety even when here the debit a issueis adetat of only
onetenant. Additiondly, unlike the lllinois homestead exemption statute, the tenancy by the entirety
datute has no mongary limit. Allard, 196 B.R. a 409. Seeds0 735 ILCS5/12-112.

Consequently, when any debtor timdy assarts as exempt his entire eguity in entirety property,
thet dam should prevall.

Debtor Claimed the Exemption

It isdear here that Debtor daimed his residence as exempt on his Bankruptcy Petition in
Schedule C. He damed $7,500 exempt as his homestead pursuant to 735 ILCS 5/12-901, but dso
cdamed $51,926 exempt as property held in tenancy by the entirety pursuant to 735 ILCS 5/12-112,
dsdting Allad, 196 B.R. 402 in that Schedule.

After adebtor dams property as exempt, the trustee or any creditor may file objectionsto the
damed exemptions within 30 days after the meeting of creditorshed under 11 U.SC. 8341 Fed. R.
Bankr. P. 4003(b). Pursuant to 11 U.S.C. 8522(1), if no party in interest objects within thet period to a
damed exemption, such property becomes incontestably exempt. No objections to exemption dams

werefiled here by Sheikh or anyonedse.
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The Supreme Court has hdd that, even when a debtor has no colorable beds for daming an

exemption, once the 30-day period has expired the property is exempt, Taylor v. Fredand & Kronz,

503 U.S. 638, 643-44, 112 S.Ct. 1644, 1648-49, 118 L .Ed.2d 280 (1992), and the Seventh Circuit
Court of Appeds has more recently followed thet rule. In re Sdzer, 52 F.3d 708 (7th Cir. 1995), cert.
denied, 516 U.S. a 642-44 (falure to object within the 30 days provided by Rule 4003(b) waivesthe

right to object); In reKazi, 985 F.2d 318, 320 (7th Cir. 1993). Sheikh protests that the Debtor

admitted in his Schedules that he waan't even married when hefiled in bankruptcy (though Delotor has
damed that to be atypogrgphicd eror). Without deciding whether thet isavaid objection to the
cdamed exemption of the entireties property, the issue presented is whether any objection comestoo
|ate to be congdered. The condusion mugt be that Debtor may avoid the lien on his residence
regardless of whether he wias actudly entitled to the exemption under lllinois law when there was no
timely objection to the daimed exemption of theresidence. No determiination can be made questioning
whether Debtor islanfully entitled to the exemption under 11 U.S.C. 8522(b) because under 11
U.S.C. 8522(1) no timely objection was made.

In this Didrict, Bankruptcy Judge Wedoff and Didrict Judge Gettleman have hdd in separate
recent casesthat dlowing a debtor to avoid alien on property deemed exempt only because thetime
limit for objecting had expired under 11 U.S.C. 8522(I) would ignore the requirement of 11 U.S.C.
8§522(f) that the debtor must legally be entitled to the exemption under 11 U.SC. §522(b). Both
judges reasoned that the lien avoidance provison of 8522(f) gpplies only when the debtor would
lawfully have been entitled to the exemption under sate law and 11 U.S.C. 8522(b) regardless whether

timely objectionisfiled. In re Chinosorn, 2000 WL 46074, *11 (Bankr. N.D. 11I. 2000); In re Felber,

11



1999 WL 350832, *4 (N.D. Ill. 1999). The undersgned Judge has previoudy cometo a contrary

view in Inre Youngblood, 212 B.R. 593, 597-98 (Bankr. N.D. IIl. 1997) and In re Andres, 212 B.R.

306, 309-10 (Bankr. N.D. 11I. 1997), as has Bankruptcy Judge Squires, in In re Vasguez, 205 B.R.
136, 138 (Bankr. N.D. 11I. 1997). 1t was hdld in those decison under § 522(1) that once the objection
deedline has pedt, the daimed exemption is incontestable on any grounds

Opinions holding thet a debtor must be lawfully entitlied to an exemption under 11 U.SC.
8522(b) even in casss where no timdly objections to exemptions werefiled fly in the face of Supreme
Court and Seventh Circuit rulingsin Taylor, Sdzer and Kazi. In the Supreme Court opinion, the debtor
did not have a datutory right to exempt more then asmal portion of the proceeds from alawauit, yet he
cdlamed thefull amount asexempt. 503 U.S. a 642, 112 SCt. & 1647. Thetrustee had opportunity
to object to the daimed exemption but falled to do s0. Id. at 642, 112 S.Ct. & 1647-48. The opinion
held that the trusteg sfalure to object forever barred him from doing 0.

The Seventh Circuit opinion ruled smilarly in Salzer, and noted that fallure to object within the

30 days provided by Rule 4003(b) wavestheright to object. Sdzer, 52 F.3d a& 711. In Kag, it was
expresdy noted that the 30-day time limit must be interpreted literdly. Kazi, 985 F.2d at 322. That
opinion gated, “It would be inconsgtent with Taylor's emphads on findity to dlow objecting partiesto
rasetheissue of the debtor’ s actud notice of oppasition to damed exemption after the 30-day period
hesrun” Id.

Asdaed, 11 U.SC. 8522(1) provides that the debtor “shdl filealist of property thet the
debtor daims as exempt under subsection (B) of thissection,” and if there are no timely objections, the

property isexempt. To hold thet thisincontestably exempt property remains subject to alien which

12



impairs the exemption and gobbles up the property would contradict what the Seventh Circuit and the
Supreme Court have dearly mandated.

Thus, the second prong of 11 U.S.C. 8522(f)(1), that the delotor daim an exemption to which
heis entitled under 8522(b), has been met.

TheLien here Entirdy Impairsthe Claimed Exemption

With respect to the third and fourth requirements of 11 U.S.C. 8522(f)(1), this Court must
determine whether and to what extent the judicid lien on Debtor’ s resdenceimpairs hisdaimed
exemption. Exempt property isimpaired when the sum of the lien, dl other liens on the property and
the amount of the exemption that the debtor could daim if there were no liens on the property exceeds
the vaue that the debtor’ s interest in the property would have in the dosence of any liens 11 U.SC.
8522()(2)(A). According to Debtor’ s schedules, Sheikh's lien is conceded to be $22,000.00. Debtor
a0 hasamortgage lien on the home in the amount of $130,574.00. Thus, there are lienson Debtor’s
resdence totding $152,574.00 plus interest thereon to date. Debtor daimed exemptionsin the subject
red estate of $7,500.00 and $51,926.00, for atota of $59,426. The sum of the liens on the property
and the exemptions Debtor has daimed is therefore $212,000.00 plusinterest on the liens. Thus, “to
the extent” [11 U.S.C. § 522(f)(1)(A)] that thistotal exceeds the vaue that Debtor’sinterest in the
property would have in the absence of any liens, Debtor’ s exemption isimpaired. Because eech owner
holding property in tenancy by the entirety in lllinois ownsthewhole redl edateinterest in the abosence
of any liens, the vdue of this Debtor’ sinterest in the property must for purposes of computation here

(and nat to fix respective interest of the two owners) be the entire value of the property.
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According to Debtor’ s schedules, the current market vaue of the property when the
bankruptcy petition was filed was $190,000.00. If the value thus asserted by Debtor was accurate, the
sum of the judgment lien, the only ather lien on the property and the amounts of exemptions damed by
Debtor, atotd of $212,000.00, would exceed the value that Debtor’ sinterest in the property would
have in the absence of any liens which damsto be $190,000.00. Thus, if Debtor’ svaueis corredt,
the judgment lien would entirdy impair Debtor's exemption. However, while Debtor listed the vaue of
his home as $190,000.00, Sheikh dleges that as of the date of Debotor’ s bankruptcy filing, the home
vaue was $220,000.00. In support of this assertion, he provided a purported gopraisa. Assuming a
5% broker’s commisson on the sde, the net sdle proceeds would il be less than the $212,000.00
totd computed above. Therefore, there is no need for ahearing, for even if Sheikh'svauaion is
correct, hislien on the property isfully avoided.

Fndly, under § 522(b)(2)(B), Debtor must have “aninteret” in the property. Under ather
property value assarted by the parties, the Debtor holds equity over the mortgage baance due, and he
thereby dearly has“an interest” in the property.

CONCLUSON

For reasons Sated, and pursuant to separate order, Debtor’ s motion to avoid lien will be
granted under 11 U.S.C. 8522(f)(1)(A).

ENTERED:

Jack B. Schmetterer
United States Bankruptcy Judge

DATED this5" day of April, 2000.
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